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performance of automobiles. If the endors-
er’s field is, for example, chemical engineer-
ing, the endorsement would be deceptive.

Example 2: An endorser of a hearing aid is
simply referred to as ‘‘Doctor’” during the
course of an advertisement. The ad likely
implies that the endorser is a medical doctor
with substantial experience in the area of
hearing. If the endorser is not a medical doc-
tor with substantial experience in audiology,
the endorsement would likely be deceptive.
A non-medical ‘‘doctor’” (e.g., an individual
with a Ph.D. in exercise physiology) or a
physician without substantial experience in
the area of hearing can endorse the product,
but if the endorser is referred to as ‘‘doctor,”
the advertisement must make clear the na-
ture and limits of the endorser’s expertise.

Example 3: A manufacturer of automobile
parts advertises that its products are ap-
proved by the ‘“‘American Institute of
Science.”From its name, consumers would
infer that the ‘‘American Institute of
Science’ is a bona fide independent testing
organization with expertise in judging auto-
mobile parts and that, as such, it would not
approve any automobile part without first
testing its efficacy by means of valid sci-
entific methods. If the American Institute of
Science is not such a bona fide independent
testing organization (e.g., if it was estab-
lished and operated by an automotive parts
manufacturer), the endorsement would be
deceptive. Even if the American Institute of
Science is an independent bona fide expert
testing organization, the endorsement may
nevertheless be deceptive unless the Insti-
tute has conducted valid scientific tests of
the advertised products and the test results
support the endorsement message.

Example 4: A manufacturer of a non-pre-
scription drug product represents that its
product has been selected over competing
products by a large metropolitan hospital.
The hospital has selected the product be-
cause the manufacturer, unlike its competi-
tors, has packaged each dose of the product
separately. This package form is not gen-
erally available to the public. Under the cir-
cumstances, the endorsement would be de-
ceptive because the basis for the hospital’s
choice—convenience of packaging—is neither
relevant nor available to consumers, and the
basis for the hospital’s decision is not dis-
closed to consumers.

Example 5: A woman who is identified as
the president of a commercial ‘‘home clean-
ing service” states in a television advertise-
ment that the service uses a particular brand
of cleanser, instead of leading competitors it
has tried, because of this brand’s perform-
ance. Because cleaning services extensively
use cleansers in the course of their business,
the ad likely conveys that the president has
knowledge superior to that of ordinary con-
sumers. Accordingly, the president’s state-
ment will be deemed to be an expert endorse-
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ment. The service must, of course, actually
use the endorsed cleanser. In addition, be-
cause the advertisement implies that the
cleaning service has experience with a rea-
sonable number of leading competitors to
the advertised cleanser, the service must, in
fact, have such experience, and, on the basis
of its expertise, it must have determined
that the cleaning ability of the endorsed
cleanser is at least equal (or superior, if such
is the net impression conveyed by the adver-
tisement) to that of leading competitors’
products with which the service has had ex-
perience and which remain reasonably avail-
able to it. Because in this example the clean-
ing service’s president makes no mention
that the endorsed cleanser was ‘‘chosen,”
‘‘selected,” or otherwise evaluated in side-
by-side comparisons against its competitors,
it is sufficient if the service has relied solely
upon its accumulated experience in evalu-
ating cleansers without having performed
side-by-side or scientific comparisons.

Example 6: A medical doctor states in an
advertisement for a drug that the product
will safely allow consumers to lower their
cholesterol by 50 points. If the materials the
doctor reviewed were merely letters from
satisfied consumers or the results of a rodent
study, the endorsement would likely be de-
ceptive because those materials are not what
others with the same degree of expertise
would consider adequate to support this con-
clusion about the product’s safety and effi-
cacy.

§255.4 Endorsements by
tions.

organiza-

Endorsements by organizations, espe-
cially expert ones, are viewed as rep-
resenting the judgment of a group
whose collective experience exceeds
that of any individual member, and
whose judgments are generally free of
the sort of subjective factors that vary
from individual to individual. There-
fore, an organization’s endorsement
must be reached by a process sufficient
to ensure that the endorsement fairly
reflects the collective judgment of the
organization. Moreover, if an organiza-
tion is represented as being expert,
then, in conjunction with a proper ex-
ercise of its expertise in evaluating the
product under §255.3 (expert endorse-
ments), it must utilize an expert or ex-
perts recognized as such by the organi-
zation or standards previously adopted
by the organization and suitable for
judging the relevant merits of such
products. [See §255.1(d) regarding the li-
ability of endorsers.]
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Example: A mattress seller advertises that
its product is endorsed by a chiropractic as-
sociation. Because the association would be
regarded as expert with respect to judging
mattresses, its endorsement must be sup-
ported by an evaluation by an expert or ex-
perts recognized as such by the organization,
or by compliance with standards previously
adopted by the organization and aimed at
measuring the performance of mattresses in
general and not designed with the unique
features of the advertised mattress in mind.

§255.5 Disclosure of material connec-
tions.

When there exists a connection be-
tween the endorser and the seller of the
advertised product that might materi-
ally affect the weight or credibility of
the endorsement (i.e., the connection is
not reasonably expected by the audi-
ence), such connection must be fully
disclosed. For example, when an en-
dorser who appears in a television com-
mercial is neither represented in the
advertisement as an expert nor is
known to a significant portion of the
viewing public, then the advertiser
should clearly and conspicuously dis-
close either the payment or promise of
compensation prior to and in exchange
for the endorsement or the fact that
the endorser knew or had reason to
know or to believe that if the endorse-
ment favored the advertised product
some benefit, such as an appearance on
television, would be extended to the en-
dorser. Additional guidance, including
guidance concerning endorsements
made through other media, is provided
by the examples below.

Example 1: A drug company commissions
research on its product by an outside organi-
zation. The drug company determines the
overall subject of the research (e.g., to test
the efficacy of a newly developed product)
and pays a substantial share of the expenses
of the research project, but the research or-
ganization determines the protocol for the
study and is responsible for conducting it. A
subsequent advertisement by the drug com-
pany mentions the research results as the
“findings’ of that research organization. Al-
though the design and conduct of the re-
search project are controlled by the outside
research organization, the weight consumers
place on the reported results could be mate-
rially affected by knowing that the adver-
tiser had funded the project. Therefore, the
advertiser’s payment of expenses to the re-
search organization should be disclosed in
this advertisement.
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Example 2: A film star endorses a particular
food product. The endorsement regards only
points of taste and individual preference.
This endorsement must, of course, comply
with § 255.1; but regardless of whether the
star’s compensation for the commercial is a
$1 million cash payment or a royalty for
each product sold by the advertiser during
the next year, no disclosure is required be-
cause such payments likely are ordinarily
expected by viewers.

Example 3: During an appearance by a well-
known professional tennis player on a tele-
vision talk show, the host comments that
the past few months have been the best of
her career and during this time she has risen
to her highest level ever in the rankings. She
responds by attributing the improvement in
her game to the fact that she is seeing the
ball better than she used to, ever since hav-
ing laser vision correction surgery at a clinic
that she identifies by name. She continues
talking about the ease of the procedure, the
kindness of the clinic’s doctors, her speedy
recovery, and how she can now engage in a
variety of activities without glasses, includ-
ing driving at night. The athlete does not
disclose that, even though she does not ap-
pear in commercials for the clinic, she has a
contractual relationship with it, and her
contract pays her for speaking publicly
about her surgery when she can do so. Con-
sumers might not realize that a celebrity
discussing a medical procedure in a tele-
vision interview has been paid for doing so,
and knowledge of such payments would like-
ly affect the weight or credibility consumers
give to the celebrity’s endorsement. Without
a clear and conspicuous disclosure that the
athlete has been engaged as a spokesperson
for the clinic, this endorsement is likely to
be deceptive. Furthermore, if consumers are
likely to take away from her story that her
experience was typical of those who undergo
the same procedure at the clinic, the adver-
tiser must have substantiation for that
claim.

Assume that instead of speaking about the
clinic in a television interview, the tennis
player touts the results of her surgery—men-
tioning the clinic by name—on a social net-
working site that allows her fans to read in
real time what is happening in her life.
Given the nature of the medium in which her
endorsement is disseminated, consumers
might not realize that she is a paid endorser.
Because that information might affect the
weight consumers give to her endorsement,
her relationship with the clinic should be
disclosed.

Assume that during that same television
interview, the tennis player is wearing
clothes bearing the insignia of an athletic
wear company with whom she also has an en-
dorsement contract. Although this contract
requires that she wear the company’s clothes
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